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STATING THE OBVIOUS

“William Zanzinger killed poor Hattie Carroll
With a cane that he twirled around his diamond ring finger
At a Baltimore hotel society gath'rin'.
And the cops were called in and his weapon took from him
As they rode him in custody down to the station
And booked William Zanzinger for first-degree murder.
But you who philosophize disgrace and criticize all fears,
Take the rag away from your face.
Now ain't the time for your tears.”


On the last day of 2008 the United States Court of Appeals for the Sixth Circuit issued a published opinion in the case of Brown v. Smith, No. 06-2295.  Chief Judge Boggs opinion on page 2 states:

Michael Brown, who was convicted of sexually molesting his teenage daughter, appeals the district court’s denial of his habeas petition. He argues that his trial attorneys’ failure to investigate and obtain records related to his daughter’s counseling sessions—which records would have undermined her credibility—denied him the effective assistance of counsel under Strickland v. Washington, 466 U.S. 668 (1994). The district court, applying the standard of review mandated under the Anti-Terrorism and Effective Death Penalty Act of 1996 (AEDPA), agreed that Brown’s counsels’ performance was deficient, but held that Brown had not been prejudiced thereby. For the reasons that follow, we hold that AEDPA deference does not apply to this case, and, judging under a de novo standard, we conclude that Brown was indeed prejudiced by his trial counsels’ deficient performance. We therefore reverse.


The long and short of the case is that Mr. Brown wanted to marry Ms. Romankewiz, but Brown’s daughter, 14 year old H.B., did not like or get along with Ms. Romankewiz.  Shortly after Romankewiz announced that her divorce from her previous husband had become final—thus paving the way for she and Mr. Brown to be married—H.B. announced that her father had molested her, including requiring her to perform felatio on him on one occasion.


The child had written an assignment for school stating that it was her intention to prevent the planned marriage, then lied about it on the stand.  This perjury was ignored by the jury who know from watching way too much TV that anyone alleging sexual abuse is always telling the truth and that the charged is always guilty, and they found him so.


It could be that defense counsel watched too much TV also because they didn’t make too much of an effort to have their client found innocent.  In fact, from the appeals court record it looks like they were trying to make the prosecutor’s case.  The habeas case rested primarily on the fact that Brown’s legal counsel made a minimal effort to obtain information from the child’s psychotherapist, who thought the child was fabricating, but understandably wanted a court order before she was willing to release her records or testify in court.  Counsel had one three minute conversation with the therapist, during which they apparently decided that her opinion was irrelevant because:

…[t]he counselor was defendant’s friend…defense counsel did not find her to be credible, and…she did not have knowledge of inconsistencies or recantations, only her personal opinion that the victim may be fabricating the allegations of abuse…”People v. Brown, No. 227953, 2003 WL 1330555, at *4 (Mich. Ct. App. Jan. 3, 2003 (internal citations omitted).


This is very conscientious defense counsel indeed; God forbid we should have a witness who would be prejudiced in favor of our client!  But the Federal court disagreed that counsel had grounds to dismiss their potentially best witness, stating that the records could have provided substantial grounds for impeachment of the girl’s testimony:

For example, at trial, H.B. downplayed any animosity between her and her would-be step-mother.  The counseling notes, however, reveal that H.B. told [therapist] Parsons that “she can’t stand [Romankewiz]” and that “she hates [Romankewiz] for the way she tries to change her dad and his relationship with [her]”…and, “[H.B.] says she’s not used to no relationship with her dad.  They have always had one, [Romankewiz] got mad, then D.T. which stood for ‘Damned Tramp’ called her a ‘Spoiled Little Bitch’, and [Brown]’s ‘Precious Little Daughter’.”


The girl also told her counselor that she had put a gun in her mouth two months earlier, and counseling notes suggest that she may have given false testimony against her uncle in a similar case:

Uncle Tim Brown, dad’s brother was sentenced for rape and [H.B.] gave police witness and she worries about what her uncle will do when he gets out.  Uncle did not rape girl, the girl consented willing.


The Michigan appeals court pointed out in their opinion denying the habeas petition that calling the therapist as a witness would entail some risks as some information detrimental to the defendant’s case would have been brought out as well as the potentially exculpatory evidence.  This information included the allegation that the girl’s father had “slapped her around.”  The Federal court makes the obvious point that Mr. Brown was not on trial for physical abuse, and could have made the equally obvious point that the penalty for physical abuse which does no permanent or (apparently) even observable damage is likely to be far less than the penalty for forcing one’s child to perform oral sex.


The Federal court noted that counsel made no effort to have an in camera review of the child’s record even though under Michigan law they were entitled to, and cited case law “[t]hat Michigan’s statutory psychologist-patient privilege must yield to a defendant’s constitutional right of confrontation.”  Moreover, “Parsons could have provided Brown’s attorneys (had they asked) with an affidavit stating that her counseling records contained pertinent information necessary to Brown’s defense, without necessarily divulging specifics.”  

The Federal court held that it was therefore both negligent and constitutionally deficient for Brown’s attorneys not to seek a review of the therapy records.  The records “plainly reveal several inconsistencies between H.B.’s testimony at trial and what she confided to her counselor regarding her relationship with Romankewiz, a relationship that was the basis of the defense strategy to undermine H.B.’s credibility by providing a motive for her to fabricate the abuse allegation.”  Moreover, the Federal court pointed out the appeals court’s circular “Catch-22” reasoning when they stated that they were limiting their review to mistakes that were made “in the record” when the whole point of the habeas petition was that material which should have been in the record was not.


The Federal court’s bewilderment at the Michigan courts’ failure to attempt to provide due process to Mr. Brown in this case is evident when it states, “Thus we are left in the awkward position of having to assume the correctness of a state court finding when no one can locate any evidentiary support for that finding.” (Emphasis mine)  Again stating the obvious, “Without ever seeking in camera review of the counseling records, Brown’s counsel could not reasonably have determined what value, if any, those records might have been to his defense, and could not properly have weighed the potential benefit of calling Parsons to the stand (whatever her perceived credibility) against the potential risk.  Moreover, even if Parsons were never called as a witness, defense counsel could still have used the counseling records to impeach the daughter on cross examination.”


The Federal court concluded that “trial counsels’ performance fell below an objective standard of reasonableness,” and there was a “reasonable probability” that the outcome of the trial might have been different but for counsel’s “unprofessional errors.”  The unexplored records would have proved that H.B. was a liar, and the very strange phenomenon that she had revealed nothing of the alleged abuse to her therapist until “after she had already publicly accused her father and filed a report with the police.”


The Federal court ordered either a new trial, or the release of Mr. Brown because it seemed probable to them that he had been inadequately defended and falsely convicted.  Mr. Brown may yet be able to rebuild a life, but he has lost five years, endured God knows what suffering, and had any potential for marital happiness with Romankewiz destroyed, and this is the happy ending, the result of a successful appeal.  Moreover, he has lost a daughter.  How can even parental love transcend patricide?


And that is what we are talking about here.  If the Federal court and the therapy records are right, then there is a probability that H.B. is a killer who uses the law and the prevailing social hysteria around sexual abuse—which has gone on much longer, done far more damage and destroyed many more lives that the Salem Witch Trials to which it is often compared—to kill, both for vengeance, and in the case of her uncle, pure caprice; the exercise of deadly force simply for the pleasure of exercising arbitrary power.  But does anyone even remotely suspect that this killer—or any killer who similarly uses the justice system as their weapon of choice—will be ever brought to justice?

“In the courtroom of honor, the judge pounded his gavel

To show that all's equal and that the courts are on the level

And that the strings in the books ain't pulled and persuaded

And that even the nobles get properly handled

Once that the cops have chased after and caught 'em

And that the ladder of law has no top and no bottom,

Stared at the person who killed for no reason

Who just happened to be feelin' that way without warnin'.

And he spoke through his cloak, most deep and distinguished,

And handed out strongly, for penalty and repentance,

William Zanzinger with a six-month sentence.

Oh, but you who philosophize disgrace and criticize all fears,

Bury the rag deep in your face

For now's the time for your tears.”

--Bob Dylan

The Lonesome Death of Hattie Carol
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